8 
g 0 : 3 [10th Jour, 1764} Me 
| INFORMATION 


Fo Rk 


— 


TH oMas MILLER of Barskinming, ER: 
his Majeſty's Advocate, on behalf of his 
"Mage: ; Purſuer : : 


AGAINST 


DAVID Ke A farmer and merchant in Inner łip, 
Tomas. Oar farmer in Nethertown of Innerkip,, JOHN 
HAIR merchant in Imerkip, ALEXANDER Boas in Hill 
near Inner bip, THomas REID weaver in Hinerbip, Joun 
HyNDMAN reſidenter there, and Jon HUNTER cooper 

1 there; Pannels. 


0 - 
4 of * + * , - 3 


j 


fa » } % 4 + 2 
44 15 - 01 A _— £# > 146 1 N 4 * N > 


bell, an officer of the Cuſtoms, and Commander of the 

| Prince of Wales ſloop in the ſervice of the Revenue, 
when at the village of  Innerkip in the county of Renfrew, 
along with a party of ſoldiers, and other. perſons, whom he had 
carried there, of purpoſe to aſſiſt him in ſearching for and mak- 
ing ſeizure of a large quantity of prohibited goods, which he 
underſtood to have been recently lodged in that village, had 
been aſſaulted in a very outrageous manner. by a multitude· of 
people, in number above two hundred, and who had forcibly 

| A, "mn 


T HE 7 having been informed. That Colin Camp 


*% 


25 


L's} 


: ca MY reſiſted bim f in the iin or ſecuring part of the 
| Pede goods, which had been apprehended by him and 
his party, di after making the neceſſary enquiries for diſco- 
vering the moſt guilty, conſider i it to be his duty to indict the 
Pannels, who are ſeven in number, as the perſons of whoſe 
| guilt he could have no doubt, TO the enquiries that Bug been 
made. 

As the offence appeared to the Purſuet not only ro be pu- 
niſhable. at common law, but to fall under the particular ſanc- 
tion of a Statute made iti the eighth year of the reign of George 
I. entitled An act to prevent the clandeſtine running of Goods,. exc. 
ſo he judged it proper to lay the Indictment both upon the 
common law and that Statute. - - 

The fact charged in the Libel or ldiment is in ſubſtance, 
That Colin Campbel and his party having taken fix caſks of 
foreign ſpirits out of the houſe of John Hunter one of the 
Pannels, were, when carrying the ſpirits towards the ſhore, 
of purpoſe to put them on board the Prince of Wales cutter, 

which lay at anchor, attacked by a multitude of people, to the 
number of above two hundred, who had convocated upon that 
occaſion, by their throwing ſtones, and otherways acting in a 
lawleſs and riotous manner, by which the ſaid Colin Campbell 

and ſeyeral of his aſſiſtants were very much hurt and bruiſed : 
And the Libel, after ſetting forth certain devices or ſtratagems 
| followed by the ſaid Colin Campbell and his party, to diſperſe 
, the multitude or abate their fury, without ſucceſs, and that the 
were at laſt obliged to uſe ſire-arms in their own defence, does 
1 certain facts for ſhowing, That two of the Pannels, 70 
wit, Thomas Orr and David Kerr, were particularly active in 
the. inſtigating and. Girecting the riotons multitude in their 
aſſault. e 
| The pmol: having appeared at the Bar upon "the gth in- 
ſtant, and the Libel having been read over to them, they ſe- 
vcrally pleaded Nor guiliy: And, thereafter, Counſel were heard 
upon certain exceptions taken to the relevancy of the Libel ; 


when 
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when, inter TOY it was maintained on behalf of the Pannels, 
That the Libel was not relevant ſo far as laid upon the Statute; ; 
becauſe, when the Section of the Statute, a part of which was 
only recited in the Libel, js conſidered with attention, it would 


evidently appear, that the puniſhment enacted againſt choſe who 
hindered or refiſted officers of the Revenue in the ſeizing or 


ſecuring, run-goods, did only apply to caſes where five or more 
perſons were paſſing with foreign goods, landed without pay- 
ment of duties from the..coaſt-ſide, or within twenty miles 
thereof: And which argument was endeavoured to be ſup 

ted from another Section of the ſame Statute, by which a pe- 


nalty of 40 J. is enacted againſt all perſons who aſſault, reſiſt, 


oppoſe, moleſt, obſtruct or hinder any officer of the Revenue 
in the due ſeizing or. ſecuring any ſpirits, &c. and which pe- 
nalty could only be ſued for in the Court of Exchequer. 

It appeared juſtly to the Court to be of conſequence, to have 


that view, Informations were ordered to be given in, and that 
for tlie Purſuer to be firſt lodged, that the Fannels might have 
an opportunity of ſeeing it. 

That your Lordſhips may be the better enabled to judge of 
the Objection, and the argument upon it, it will be proper 
fully to recite the two Sections of the Statute. 

The Section upon which the Libel is laid, ſtands in the fol- 
lowing words; © And be it further enadted, by the aurhority 
« aforeſaid, That from and after the ſaid 25th day of March 
1722, all and every perſon and perſons, who. ſhall be found 


„ paſſing (knowingly and willingly) with any foreign goods or 


« commodities, landed from any ſhip or veſſel, withour the 
« due entry and payment of the duties by Law charged there- 
« on, in his, her, or their cuſtody, from any of the coaſts of 
this kingdom, or within the ſpace of twenty miles of any 
« of the ſaid coaſts, and ſhall be more than five'perſons | in 


company, or ſhall carry any offenſive arms or weapons, or 
wear any vizard, mask, or other qiſguiſe, hen paſſing with 


ſuch 


«A 


the Objection ſolemnly judged of and determined; and, with 


820. I; 
Cap. 18. 56. 
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« ſuch-- goods. or commodities as aforeſaid, or. ſhall forcibly 
Ko hinder or reſiſt any of the officers of the Cuſtom-houſe or 

«© goods or commodities, ſhall be deemed and taken | ro be run- 
<,ners of foreign odds: and commodities, within the meaning 
« of this preſent at Ack And (being convicted of, or ſor any of 
the ſaid offences, for which he, ſhe, or they ſo convicted 
are, by this preſent AR, declared to be deemed and taken to 


ebe runners, of foreign goods and commodities,) ſhall be ad- 


60 judged guilty of felony, and ſhall, for ſuch his, her, or their 


40 offence, be tranſported as a felon to ſome or one of his Ma- 


$ 25. 


— 


jeſty's Colonies or Plantations in America, there to remain 
for the ſpace of ſeven Vears, in the ſame manner as felons are 
40 appointed to be cranſported, by an Act made in the fourth 
year of his Majeſty's reign, intitled, An At for the preventing 


of robbery, &c. 


In the ſubſequent Sections of the Statute, there are various 
regulations introduced for preventing the ſmuggling of foreign 


ſpirits, and the committing of frauds in Britiſh ſpirits. Then, 


in Section 24th, for removing à doubt that had been ſtirred, as 


to the perſons that were intitled to ſeize foreign or Britiſh ſpi- 


Tits; It is enacted, That they may be ſeized © by any officer 
«or officers of the Cuſtoms or Exciſe reſpectively, or by ſuch 


«perſon or perſons, Who are, or ſhall be, deputed or authoriſed 


< thereto, by warrant from the Lord I reaſurer, &c.” And 
next follows the Section founded upon by the Pannels in theſe 


| n : 


* And be it further enacted, by the authority aforeſaid, 


i a That if, from and after the 25th day of March 1722, any 


« perſon. or "perſons whatſoever, ſhall aſſault, Teſiſt, oppoſe, 


4 moleſt, obſtruct, or hinder any officer or officers of the Cuſ- 


« toms or Exciſe in the due ſeizing or ſecuring any brandy, 


4 arrack, rum, ſpirits or ſtrong waters, either foreign or Bri- 


« tiſh, or any foreign Exciſable liquors, which by any officer 


6% or officers of the Cuſtoms or Exciſe ſhall or may, be ſeized 


by 
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ei by virtue, or in — tor any orher Ac ep Acts 
* now in force, dr hereafter te UAA; or fh by force or 


c vielen, reſcue}! or Thilll cadſe &r 5 Frecire- te be feſeued- ahy 


brandy, arrack, rum, e de sg ee Britiſn or fo- 


e reigh, or any foroign Ercleuble liger, after the ſame ſhall 
„have been ſeized by ſuch officer or officers as aforeſaid; or 
«ſhall attempt or endeavour - ſo to dos or ſhall at, or after 
„ ſuch ſeizure; ſtave, break; or otherwiſe - "deſtroy: or damage 
« any caſk, veſſel or bottle, containing ſuch brandy, arrack, 
« rum, ſpirits, or ſtrong- waters, Britiſh or foreign, or ſuch fo- 
« reign Exciſeable liquor, the party or parties ſo offending, ſhall, 
c for every fach offence, forfeit and loſe the ſum of 401.” 
Upon examining the Section of the Statute upon which the 


Ibel is laid, your Lordſhips will diſcover tliree diſtinet 975 a ol 
Parate offences to be enacted: againſt. . 


1/t, Five or more perſons in company paſſing, being 
and willingly, with any foreign goads or commodities, landed 
from any ſhip or veſſel in their cuſtody}: from any of the coaſts 
of this kingdom, or within the e mwenty miles of any © of 
the ſaid coxfts. ©! 511 7 

- 24ly, The carrying any - offenſive arms or weapons, or wear- 
ing anx vizard, maſk, ee en my ſuch 
goods or commodities. 100 37 N 

34% The forcibly hindering or reſiſting; any of 1 Officers 
of the Cuſtoms or Exciſe, in the ſeizing or ſecuring 1. ſorts 
or kinds of run- goods or commodities. 

That theſe are ſo many diſtinct and ſeparate offences is evident, 
not only from their being diſtinguiſhed by che word er, but 
from the words in the law ſubjomed to the enumeration of them, 
viz. Beingfconvicted of or for an ibe ſaid offences ;\and Nl more 
evident from the abſurdity — would follow, if the conſtruction 
put upon the Statute by the Counſel nennen was to be 


gone into. Þ&: 17} 1 1 C1 {457 riyqrg ? 7.65 518 50 I / 4 88 


The plea ed for the Punidls; ho Thar the nuſdiber of 
five 3 and their Paſſing with foreign goods from the 
B coaſt, 


6 1 


augen. twenty miles thereof, muſt: be undeeſiapd +0 b be 


repeated ip; the other alrexgatizes of The Statnie : 
It was; admitted fox the Fannels, That where fre or More 


perſons are found paſſing. with foreigygogds.a5 deſcribed in che 


firſt: alternative, they are puniſhable wWirh ue for 
ſeven; years, as the Statute directs. 


Now, if that is ſo, and;which; cannot be 3 the 1 
ture muſt appear exceedingly abſurd, in enacting the ſame pu- 


niſhment . againſt , ſuch perſons. under che {ame circumſtances, 
who ſhould carry offenſive arms or put themſelves in diſguiſe; 
for, if the number five was neceſfary for conſtituting the of- 
fence, their being together aud paſſing with ſuch goods and 
commodities, is of iulelf ſufficient, whether they as 
or diſguiſed or not: And therefore: ir is clear, That numbers 
could not be intended to be neceſſary for conſtituting the offence 
meant to be puniſhed by the ſecond alternative. If ane perſon 
armed or diſguiſed ſhould paſs with ſuch goods, he is as much 
within the ſanction of the Statute as if there were a dozen. 

It is indeed true, That there is a relation between the ſirſt 


* 


and ſecond alternatives with regard to the place, .that is, The 


perſon armed or diſguifed muſt be paſſing with goods from the 
coaſt, or within twenty miles thereof: and the relation is properly 


created and expreſſed in the ſecond alternative by theſe words, 


hen paſſ ng with ſuch-goods or commodities as aforeſaid. 


It is equally clear, That numbers have nothing to do with 
the third alternative; for, if ve being together conſtitutes 
the offence, it would: be nugatory and without meaning, to en- 
a&t againſt, their forciþly hindering or reſiſting an-officer. And 
here it is particularly to be obſeryed, that, | with regard to place, 
there are no words in the third alternative that make a relati- 
on between it and the firſt, as is done between the firſt and ſe- 
cond: On the contrary, the chird alternative conſtitutes an of- 


fence, diſtinct and ſeparate, and unrelated to tlie firſt. It is ge- 
. neral; and: conſiſts in the forcibiy hindering or reſiſting any Ofſicer 
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| dverted” f ro, Ther this "i of T hindering, 1 
1 words, 5 tantamount of the — 
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1 boos” aning of this 5 Act. par: + 

bh. ment for the Pannels upon the other clauſe of the 

in ſubſtance, That, as the Legiſlature had enacted 

"of 40 J. againſt every perſon who, ſhould aſſault, re- 
ſiſt, or hinder any. Officer in the ſeizing or ſecuring foreign ſpirits, 
it Was abſurd to ſappoſe, That the Legiſlature, by the ſame Statute, 
meant to permit a. criminal. proſecution for that very offence, or 
to inflict ſo high a puniſhment. as tranſportation ; and therefore, 
to reconcilethe two Sections of the Statute; it was neceſſary to 
underſtand the hinderance and reſiſtance ſpoke of in the firſt 
Section, to concern only the caſe mentioned in the firſt alterna- 
tive, to wit, where the goods were paſſing from the coaſts, and 
that there were five or more perſons preſent. And, it was further 
ſaid, That if every kind of reſiſtance or hinderance to officers in 
the execution of their duty, when poſſibly only made by, one per- 
ſon, was to he underſtood to fall under the firſt Section, it might 
be the foundation of much ſeverity. againſt many of the Lieges. 

Ihe reſiſting or hindering Officers off the Revenue in the 
ſcizing or ſecuring of run- goods, is an offence of which there 
may ſo many ſpecics or inſtances occur, leſs or more aggravated, 
that it is not poſſible for the wiſdom: of any Legiſlature to. aſ- 
certain with preciſion an adequate puniſhment! to the different | 
kinds of that offence which might occur; and therefore; there 

does not appear to be either inconſiſtency or impropriety in our 
Legiſlature enacting, by this Statute, two different kinds of pu- 
niſhment againſt this offence ;. the greater only competent to be 
proſecuted in this Court, and the leſſer in. the Court of Ex- 
chequer. The proſecutions in both Courts can only be 
carried on in the name of his'Majeſty's Advocate, which is an of- 
fice that has been long filled by Gentlemen, who will not be 
W or ſuppoſed to have any other object in ſuch proſecu- 


tions 
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tions than juſtice, and who therefore the 


Ie may be. 
| _ utiderſtood, by the double enactment* appearin this. Statute, , 
| on to have intruſted with a diſcretionary power "proſecuting, x 


= for the one- offence or the other, as the e of * 
1 | eaſe ſeem to make requiſſtee | 
| That ſuch was the intendment of the Statute, 1 
ned, appear abundantly plain, from the attending t 
uſed in the two Sections. In the firſt Sect ion o 
are forcibly hinder or reſiſt, which imply force and viola 
ſome extent, and are deſcriptive of the molt aggravated kinds 
of cke offence. In the ſecond Section the words are, aſ-. 
= .. | ſault, reſiſt, oppoſe, moleſt, obſtruct or hinder ; and, in this Sec- 
| FE tion, reſcuing or procuring, attempting to ſecure, ſtaving, breaking 
1 or deſtroying the goods when feized, are alſo comprehended. 
| The Purſuer does not mean to ſay, That force and violence 
are not implied | in aſſaulting, reſiſting, reſcuing, &c. Bur what 
he maintains and ſubmits to the conſideration of the Court, is, 
That the Legiſlature, in the laſt Section, appears to have had in 
view the leſſer or more innocent ſpecies of che offence ; ; and 
therefore, that it was juſt to give a diſcretionary power of pro- 
ſecuting either, for the penalty in the Court of Exchequer, or 
for the higher puniſhment in this Court, as the circumſtances 
attending the offence ſeemed to make neceſſary and proper. 
I yaur Lordſhips are not ſatisfied with this explanation of 
the Law, you will then further conſider, Whether the Legiſla- 
ture, by the laſt Section, could mean to derogate from, or leſ- 
ſen the general enactment of the firſt Section, when, in the laſt 
5 Section, the puniſhment is limited to the offence, when com- 
mitted as to foreign or Britiſh ſpirits only, which are che ſub- 3 
je& of many enactments in the preceeding Sections of the Sta-: 
tute; whereas the ſirſt Section is gencral, and comprehends all I 
kinds of run or prohibited goods. 


= 
* 


| 


| The 'Purſuer cannot perceive the Juſtice of the obſervation 43 i 
| made for the Pannels, That the extending the firſt. Section of 1 
| the Starlite” to F he kind of freſiſtance, when poſlibly only made 4 
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the foundation of much ſeverity; . as it 
0 apparent, numbers have nothing to do with the laſt al- 
ternative, igmuſt then be equally ſevere to proſecute a ſingle 


perſon for reſiſting or hindering when paſſing with goods from 
the c or within twenty miles thereof, as when ſuch reſi- 


inderance ſhould be made by ſuch perſon when at a 


1 by one, mig] 


eed true, that it might be looked upon as a ſeverity, if 
u, for an inconſideruble reſiſtance or hinderance, was to be 
pr cuted upon the firſt Section of the Statute: But it will 
be attended to, that the Statute itſelf has guarded againſt this, 
by uſing the word forcibly ; and if the facts charged in the Libel 
are true, which your Lordſhips are bound to believe, in judging 
of the relevancy, there can be no doubt of Colin Campbell ha- 
ving been foreibly hindered, in ſecuring the goods for his Ma- 
jeſty's uſe, which had been apprehended by him ; and that few 
caſes can well occur, where the puniſhment inflicted by the Law 
is more merited, than it is by the Pannels, if guilty: 

As the relevancy of the Libel at common Law, tho? at firſt 
impugned in ſome degree, was at laſt given up by the Counſel 
for the Pannels, it is unneceſſary to ſay any thing upon that 
ſubject here, and till leſs ſo, to take notice of various matters 


that were ſtated in the debate foreign to the queſtion of relevan- 


cy, and only calculated to impreſs the minds of ſuch of the Ju- 
ry as might be preſent before their time of judging, which can 
only be after the evidence has been taken before them. 


In reſpect whereof, &c. 
JA MONTGOMERY. 
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